Roman landlord-tenant law 

If Roman landlord-tenant law were to have impeded the ready consummation of both long-term and short-term residential leases, the city could never have grown as it did. Dozens of passages in Justinian’s Digest refer to urban landlord-tenant disputes. Many of the classicists who have analyzed these entries have assessed the various doctrines separately. This section offers a holistic, if stripped-down, account of applicable Roman law and custom. I discuss the interplay among three norms that were central in Roman urban leasing practice. Each of the three one-sidedly favored either the landlord or tenant, and each is entirely at odds with contemporary U.S. landlord-tenant practice. Frier has concluded that Roman residential landlord-tenant law, in the limited domain where it mattered, achieved a reasonable “balance” between the interests of landlords and tenants, thereby enabling the flourishing of an active market for urban apartments (Frier 1980: 192-93, 209).75 Because the three one-sided norms crudely offset each other, I agree with Frier’s assessment. 

First, Roman law protected a lessee’s entitlements against a landlord solely by means of liability rules, as opposed to property rules (Frier 1980: 64; Calabresi and Melamed 1972). In the eyes of Roman jurists, a landlord retained dominium (Buckland 1963: 187-89). The upshot, in their view, was that a landlord could oust a tenant from leased premises at any time, albeit at the risk of being liable to the tenant for damages incurred.76 These legal consequences of dominium were regarded as immutable, that is, not modifiable by the parties. Most U.S. states, and doubtless many other jurisdictions, rightly reject this rule and instead, as a default, provide property-rule protection to a tenant not in breach. A residential tenant who has robust security of tenure has fewer worries about suddenly losing a home, and is more likely to invest in both improving the premises and developing local social connections. 

Roman law included a second rule that also was decidedly pro-landlord. If a lease so provided, and perhaps even if it did not, a landlord was entitled to unilaterally seize most of the tenant’s furnishings to satisfy the tenant’s arrears on rent payments, and possibly other debts as well (Frier 1980: 105-35).77 In most contexts, a legal system should disfavor this remedy, known as distraint in Anglo-American law. A tenant may be provoked to violently resist a landlord’s agents who have peremptorily entered the tenant’s apartment and begun to empty it. Most U.S. states prohibit this self-help action (Rabin 1984: 538), and Roman jurists were aware of its risks.78 

But there was a third, countervailing, practice. During the period of Rome’s rapid growth, the Roman law of apartment leases embodied an overarching, although not blanket, commitment to freedom of contract (Frier 1980: 61-63).79 Residential tenants appear to have succeeded in wielding their power to contract freely to restore a rough balance of power in their relationships with landlords. At least during the early Empire, most urban leases either explicitly or implicitly provided that a tenant’s rent did not become due until after a period of occupancy (Frier 1977: 29; 1980: 37).80 This remarkable practice, coupled with the related custom that a tenant did not have to provide a security deposit in advance (Frier 1980: 61 n.14), vastly increased the leverage of urban tenants. The term of a residential lease in Rome typically extended for several years and began and ended on the standard moving day, July 1. The multiyear term was divided into payment periods, seldom less than six months each. In the middle of a payment period, a landlord therefore would have been apprehensive that the tenant would fail to remit the significant sum due at the period’s end. The tenant’s control over this contingency would have deterred the landlord from unexpectedly ousting or otherwise abusing the tenant in mid-period. An ousted tenant likely would have become enraged, and less likely to perform. 

Twenty-first-century landlord-tenant law rejects each of these three features of Roman landlord-tenant practice. Considered in isolation, each is suspect on the merits. In most instances, legal rules should protect, perhaps immutably, both a tenant’s security of tenure and immunity from a landlord’s unilateral seizure of furnishings. And a landlord has good reasons for insisting that a tenant both pay rent in advance and provide a security deposit. The Romans’ trio of one-sided landlord-tenant practices, however, did crudely offset, producing the “balance” that Frier has identified.
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A few questions to guide the analysis

1) Was the Roman regulation balanced? What do we mean by “balance”? What is the right moment to judges the balance of a transaction? What is the role of incentives in such judgment? 

2) What were its consequences for the functioning of the market in real estate assets? Were transactions costs in selling residential assets reduced or increased? 

3) Compare the situation with that in Spain. When were the current regulations adopted? Investigate if it is possible to evade foreclosure procedures by renting a residence.  

