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Pelman v. McDonald’s Corp., 2003 U.S. Dist. LEXIS 707, looks at the ability of obese children to recover damages against a fast food franchise. At the outset J. Sweet stated that this “opinion is guided by the principle that legal consequences should not  attach to the consumption of hamburgers and other fast food fare unless consumers are unaware of the dangers of eating such food.” Accordingly, if  consumers know (or reasonably should know) the potential ill health effects of  eating at McDonalds, they cannot blame McDonalds if they, nonetheless, choose to  satiate their appetite with a surfeit of supersized McDonalds products.

Moreover, because the case had the potential to unleash an epidemic of “McLawsuits” the judge was cognizant of his duty "to limit the legal consequences of wrongs to a controllable degree and to  protect against crushing exposure to liability." McCarthy v. Olin Corp., 119 F.3d 148, 157 (2d Cir. 1997)(quoting Strauss v. Belle Realty Co., 482 N.E.2d 34 (1985)).

The plaintiffs allege five causes of action as members of a putative class action against McDonalds for the medical conditions that consumption of McDonald’s produces. Counts I and II were based on deceptive acts and practices; specifically that a value meal was not a value. See Consumer Protection Act, New York Gen. Bus. Law §§ 349 and 350, and the New York City Administrative Codes, Chapter 5, 20-700 et seq.) Count III alleged that McDonalds acted negligently “in selling food products that are high in cholesterol, fat, salt and sugar when studies show that such foods cause obesity and detrimental health effects.” Count IV alleged “McDonalds failed to warn the consumers of McDonalds' products [that] a diet high in fat, salt, sugar and cholesterol could lead  to obesity and health problems.” Count V alleged McDonalds “acted negligently in marketing food products that were physically and psychologically addictive.” In response McDonalds argues that plaintiffs' claims must fail because: 1.) they are not plead with sufficient specificity; 2.) acts or practices “cannot be deceptive if the consuming public is already aware of the ‘concealed’ characteristics; and 3.) the plaintiff’s claims are pre-empted by federal law; see Federal Nutritional Labeling  and Education Act, 21 U.S.C. § 343(q)

The court in granting McDonald’s motion for a 12(b)(6) dismissal systematically and comprehensively addressed each of these issues. (Only selected highlights are commented upon here.) The court observed that the plaintiff had failed to specify a single deceptive practice that McDonalds engage in and noted that McDonalds’ advertisements amounted to puffery. In the court opinion, for the plaintiff’s case to survive it must allege either that the  attributes of McDonalds products are so extraordinarily unhealthy that they are outside the reasonable contemplation of the consuming public or that the  products are so extraordinarily unhealthy as to be dangerous in their intended  use.

However, all the plaintiffs asserted was that McDonald’s “foods contain high levels of cholesterol, fat, salt and sugar, and that the foods are therefore unhealthy.” Further it “is well-known that fast food in  general, and McDonalds' products in particular, contain high levels of  cholesterol, fat, salt, and sugar, and that such attributes are bad for one.” See Caroline Foulkes, Food & drink - Can't  do the cooking? Burger it. Birmingham Post, at P46 (9/21/02); Barbara F. Meltz, Just Say 'Phooey' to  the Food/Fun Link, Boston Globe, at H6 (11/14/02);John DeMers, Fat Chance - Fast-food diet increases odds of  obesity, Houston Chron. at 1, (9/27/01). But, according to the court, as long as a consumer exercises free choice with appropriate knowledge,  liability for negligence will not attach to a manufacturer. It is only when that free choice becomes but a chimera -- for instance, by the masking of information necessary to make the choice, such as the knowledge that eating McDonalds with a certain frequency would irrefragably cause harm -- that  manufacturers should be held accountable. 

The court did allow that the plaintiff might have a cause of action if they could show that additives to McDonald’s products were harmful and the public was unaware of the potential consequences of ingestion of the additives. 

Even if all of the above were true, the plaintiff’s case still faces an uphill battle on causation. To show proximate cause, a plaintiff must establish that the defendant's conduct was a substantial factor in bringing about the harm. Elsroth  v. Johnson & Johnson, 700 F. Supp. 151, 166 (S.D.N.Y. 1988) (citing Derdiarian  v. Felix Contracting Corp., 414  N.E.2d 666 (1980)); see also Restatement (2d) of Torts § 431 (1965). “No reasonable person could find probable cause based on the facts [that required] ‘wild speculation.’" Price v. Hampson, 530 N.Y.S.2d 392, 394 (4th Dep't 1988). The court then took notice that the plaintiff’s complaint did not specify how often the plaintiffs ate at McDonalds; therefore the “class action proposed by plaintiffs could consist entirely of persons who ate at McDonalds on one occasion.” Consequently, “any number of other factors [that] potentially could have affected the plaintiffs' weight and health” might be operative in causing the plaintiff’s obese condition. The court indicated that it was unwilling to wildly speculate just how frequently the plaintiff dined at McDonalds.   

In reading J. Sweet erudite opinion, it is impossible to miss that the judge’s analysis was heavily biased by his stated preamble: in this case it was important to reach a judgment favorable to McDonalds to prevent an epidemic of McLawsuits. Perhaps this is why J. Sweet, after dismantling the plaintiff’s case, granted the plaintiffs leave to amend their case. Citing Fed. R. Civ. P. 15(a)("leave [to amend] shall be freely given when justice so requires"); Foman v. Davis, 371 U.S. 178 (1962). 

